CITY OF BLACK DIAMOND, WASHINGTON

ORDINANCE NO. 17-1087

AN ORDINANCE OF THE CITY OF BLACK DIAMOND,
WASHINGTON, GRANTING TO ASTOUND BROADBAND,
LLC, A LIMITED LIABILITY COMPANY, A
NONEXCLUSIVE TELECOMMUNICATIONS FRANCHISE
TO INSTALL, CONSTRUCT, MAINTAIN, REPAIR, AN
OPERATE A TELECOMMUNICATIONS SYST
WITHIN THE PUBLIC RIGHTS OF WAY; PROVID
FOR SEVERABILITY; AND ESTABLISHIN
EFFECTIVE DATE

WHEREAS, Astound Broadband, LLC, a Washin imited ility company
d/b/a Wave (hereinafter “Franchisee”) has made appligat thg City to construct,
om

install, maintain, repair and operate a fiber optic-based nidations system with
the public rights-of-way of the City; and

WHEREAS, Franchisee represents tha S legal, technical and financial
qualifications to operate in the rights-of-wa t as a wireline telephone business
and a telecommunications company withiyth g of Title 80 RCW; and

WHEREAS, based on regggstatgng and information provided by Franchisee,

and in response to its request fgr th a franchise, the City Council has determined
that the grant of a nonexclugiv e, on the terms and conditions herein and subject
to applicable law, are consist public interest; and

WHEREASgihe Cifgis afithorized by applicable law to grant such a nonexclusive
f Bgdaries of the City;

WORE, THE CITY COUNCIL OF THE CITY OF BLACK
GTON, DO ORDAIN AS FOLLOWS:

ARTI 1. DEFINITIONS

ARTICLE 2. FRANCHISE GRANT

2.1 Public Right-of-Way Use Authorized

2.2 Authorized Services

2.3 No Rights Shall Pass to Franchisee by Implication

2.4 Interest in the Public Right-of-Way; Release; Indemnity
2.5 Rights Subordinate




2.6 Condition of Franchise Area

2.7 Franchise Nonexclusive

2.8 Transfer

29 Street Vacation

2.10  Reservation of City Use of Public Right-of-Way

ARTICLE 3. COMPLIANCE WITH LAWS/ORDER OF PRECEDENCE

3.1 Alteration of Material Terms and Conditions

32 Compliance with Laws

3.3 Reservation of Rights/Wavier

3.4 Change in Form of Government \
ARTICLE 4. ACCEPTANCE f&

4.1 Acceptance

4.2 Failure to Timely File Acceptance \
43 Effective Date; Term \\

4.4 Effect of Acceptance
4.5 Effect of Expiration/Termination

ARTICLE 5. PROTECTION OF THE CI LIC

5.1 Limitation of Liabili
5.2 Insurance Require
5.3 Financial Securj
5.4
5.5
5.6

ARTICLE 6. ENQORNEMENT AND REMEDIES

6.1

ermination/Revocation

-

Receivership

ARTICLE 7. GENERAL CONDITIONS UPON USE OF PUBLIC RIGHTS-OF-WAY

7.1 Regulatory Permit

7.2 Submission; Approval of Design Documents
7.3 Compliance with Standards/Codes

7.4 Conditions Precedent to Work

7.5 Work in the Public Rights-of-Way

7.6 Alterations




7.7 General Conditions

7.8 Facility Relocation at Request of the City

7.9 Movement of Facilities for Others

7.10 Movement of Facilities During Emergencies

7.11  Record of Installations

7.12  Restoration of Public Rights-of-Way, Public and Private Property

7.13  Approvals
7.14  Abandonment of Facilities

ARTICLE 8. MISCELLANEOUS
8.1  Headings \

8.2 Entire Agreement

8.3 Incorporation of Exhibits %%

8.4 Calculation of Time
8.5 Time Limits Strictly Construed

8.6 No Joint Venture \
8.7 Approval Authority
8.8 Binding Effect upon Successors and %

8.9 Waiver

8.10  Severability
8.11 Signs
8.12  Discriminatory Practices P

8.13 Notice

8.14  Survival of Terms
8.15 Force Majeure
8.16 Attomeys’ Fees

8.17 Venue/Choice
8.18  Publication
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EXHIBITS:

A, ormWE AccSbtance of Franchise
NEORg O sfer Agreement
on of Franchise Area

ce Requirements
inancial Security
ontractor/Subcontractor Insurance Requirements

ARTICLE 1. DEFINITIONS.

For the purposes of this Franchise and the Exhibits attached hereto, the following
terms, phrases, words and their derivations where capitalized shall have the meanings given
herein. Words not defined herein shall have the meaning given pursuant to such federal
statutes, rules, or regulations that apply to and regulate the services provided by the



Franchisee. Words not otherwise defined, shall be given their common and ordinary
meaning. When not inconsistent with the context, words used in the present tense include
the future, words in the plural include the singular, and words in the singular include the
plural. The word “shall” is always mandatory and not merely directory. References to
governmental entities (whether persons or entities) refer to those entities or their
successors in authority. If specific provisions of law, regulation or rule referred to herein
be renumbered, then the reference shall be read to refer to the renumbered provision.

“Affiliate” when used in connection with Franchisee means any Person,who owns
or controls, is owned or controlled by, or is under common ownership or. ol with
Franchisee.

“City” shall mean the City of Black Diamond, a municipal co
as a non-charter code city, operating under the laws of the state of

“Construct” shall mean to construct, reconstruct, i , reinstqg¥, align, realign,
locate, relocate, adjust, affix, attach, remove, or support. \
“Default” shall mean any failure of a Party toeep, o e, or perform any of its

duties or obligations under this Franchise.

“Design Document(s)” shall medith s and specifications for the
Construction of the Facilities meetin applicable general plan submittal
requirements for engineering servicgs &an NvRw as set forth in the City’s Engineering
Design and Construction Standargs, ifustrating and describing the refinement of

icat

Riction details, location, alignment, materials, and
equipment layouts. The Desidy Wocuments shall include specifications that identify
utilities, major matggial andg@ysténs, Public Right-of-Way improvements, restoration and

repair, and estab] neral their quality levels.

“Disget ts” SWall mean and include all costs and expenses incurred by the City
and directig ré¥ate particular activity or activities, including by way of example:

sections and elevations, typi

All costs and expenses of materials, equipment, supplies, utilities,
con s, goods and other items used or incorporated in connection with and in
furtheMygce of such activity or activities and any taxes, insurance, and interest expenses
related thereto, including costs for crews and equipment;

ii. All costs and expenses of labor inclusive of payroll benefits, non-
productive time and overhead for each of the labor classifications of the employees
performing work for the activity and determined in accordance with the City’s ordinary
governmental accounting procedures; and,



iii. All costs and expenses to the City for any work by consultants or
contractors to the extent performing work for a particular activity or activities, including
by way of example and not limitation, engineering and legal services.

“Dispute” shall mean a question or controversy that arises between the Parties
concerning the observance, performance, interpretation or implementation of any of the
terms, provisions, or conditions contained in this Franchise or the rights or obligations of
either Party under this Franchise.

“Effective Date” shall mean and refer to that term as it is defined tion 4.3
herein.

“Emergency” shall mean and refer to a sudden condition or s§
that, (a) significantly disrupts or interrupts the operation of Facilitil

of-Way and Franchisee’s ability to continue to provide services if imm C action is not

taken, or (b) presents an imminent threat of harm to per or prop¥ty if immediate
action is not taken. \

“Environmental Law(s)” means any federaR, state ocal statute, regulation,
code, rule, ordinance, order, judgment, decree 4 ion or“common law pertaining in
any way to the protection of human healt he gvironment, including without
limitation, the Resource Conservation ec@wery Act, the Comprehensive

Environmental Response, Compensation ¥gd WY Act, the Toxic Substances Control
aw.

Act, and any similar or comparable gta®gor
“Facility” or “Facilitieg’ y part or all of the facilities, equipment and
appurtenances of Franchis nderground or overhead and located within the
Public Rights-of-Way as p nchisee’s Telecommunications System, including
but not limited to, conduit, caseNgi®e, line, fiber, cabling, equipment, equipment cabinets

geneghors®conductors, poles, carriers, drains, vents, guy wires,
valves, wires, supports, foundations, anchors, transmitters,

and shelters, vaul
encasements,
receivers, ant
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11 mean the grant, once accepted, giving general permission to the
into and upon the Public Rights-of-Way to use and occupy the same
authorized herein, all pursuant and subject to the terms and conditions as

“Franchisee” shall mean Astound Broadband, LLC d/b/a Wave and any of its
Affiliates.

“Franchise Area” shall mean collectively or individually the Public Rights-of-
Way located within the area described in Exhibit “C”.

“Franchise Ordinance” shall mean the Ordinance authorizing the Franchise.



“Hazardous Substance” means those substances which have been recognized as
dangerous or potentially dangerous to health, welfare, or to the environment by any
federal, municipal, state, City, or other governmental or quasi-governmental authority,
and/or any department or agency thereof; those substances which use, or have as its
component thereof or therein, asbestos or lead-based paint; and petroleum oil and any of
its fractions; and as such has been defined, listed or regulated under any Environmental
Law.

“Law(s)” shall mean all present and future applicable laws, ordinances, rules,
regulations, resolutions, environmental standards, orders, decrees and requi
federal, state, and local governments, the departments, bureaus or commg
or other governmental authorities, including the City acting in its gov
References to Laws shall be interpreted broadly to cover governme
nominated, and include laws, ordinances and regulations now
enacted or amended.

“Noticed Party” shall mean the Party in receipt ogno t'\is in Default.

“Person” means and includes any individual, 8rporatRyg partnership, association,
joint-stock-company, limited liability company, w2| subdivision, public corporation,
taxing districts, trust, or any other legal enti t nO%the City or any Person under
contract with the City to perform work in th§Rgb ts-of-Way.

“Party(ies)” shall mean eitheg tRg Cit%oRthe Franchisee or both.

“Private telecommunigatio em”’ means a telecommunications system
controlled by a person or egtit tiy sole and exclusive use of such person, entity, or
rONES1
0

v

affiliate thereof, including th of private shared telecommunications services by
such person or entity. “Private mmunications system” does not include a system
offered for hire, salggor resgle to'the general public.

R-0ffWay” means the surface of, and the space above and below,
any public g¢reet¥iighWly, freeway, bridge, land path, alley, court, boulevard, sidewalk,
i drive, circle or other public right-of-way, including, any easement
e d by the City within the corporate boundaries of the City as now or
ted for the purpose of public travel, and over which the City has
aut grant permits, licenses or franchises for use thereof, or has regulatory
authorMyg thereover, excluding railroad rights-of-way, airports, harbor areas, buildings,
parks, poles, conduits, and excluding such similar facilities or property owned,
maintained or leased by the City in its proprietary capacity or as an operator of a utility.

“Public Works Director” means and refers to the Public Works Director for the
City or his or her designee or such officer or person who has been assigned the duties of
public works director or his or her designee.



“Regulatory Permit” means a permit issued under the regulatory authority of the
City that provides specific requirements and conditions for Work to Construct Facilities
within the Public Rights-of-Way and includes by way of example and not limitation, a
construction permit, building permit, street excavation permit, barricade permit, and
clearing and grading permit.

“Remedy”, “Remediate” and “Remedial Action” shall have the same meaning as
these are given under the Model Toxics Control Act (Chapter 70.105D RCW) and its
implementing regulations at Chapter 173-340 WAC.

“Service” shall mean the service or services authorized to be pgovide® by the
Franchisee under the terms and conditions of this Franchise. x

“Telecommunications Service” means the electronic trans L veyance, or
routing of voice, data, audio, video, or any other information or sighals¥o a point, or
between or among points. Telecommunications Servicegaggludes s transmission,
conveyance, or routing in which computer processing appl ¢ used to act on the
form, code, or protocol of the content for purposes ansm Z&n, conveyance, or
routing without regard to whether such service isyreferre as voice over internet
protocol services or is classified by the federal
or value added. Telecommunications Servic
video programming services, regardless
transmission, conveyance, and routing
provider. Radio and television audi
limited to cable service as defige
programming services deliveged
defined in section 20.3, Title 4

, Including the furnishing of
ices by the programming service

.D.C. Sec. 522(6) and audio and video
rcial mobile radio service providers, as

transaction in which all or a portion of the
1d, leased or assigned (except a sale or transfer that

“Transfer” shall mean
Telecommunicationg Systege is

results in remova dparticular portion of the Telecommunications System from the
Public Rights ); Ok the rights and/or obligations held by the Franchisee under the
Franchise ferN#, sold, assigned, or leased, in whole or in part, directly or

(¥ §
indirectlyR¢oNgpot erson. A transfer of control of an operator shall not constitute a
transf e same person continues to hold the Franchise both before and after
thedtan ntrol.

s Telecommunications System” shall mean collectively the Facilities that together
with other facilities, appurtenances and equipment of Franchisee or other Persons are
used to provide Telecommunications Services.

“Work” shall mean any and all activities of the Franchisee, or its officers,
directors, employees, agents, contractors, subcontractors, volunteers, invitees, or
licensees, within the Public Rights-of-Way to Construct the Facilities.

ARTICLE 2. FRANCHISE GRANT.




2.1 Public Right-of-Way Use Authorized. Subject to the terms and conditions
of this Franchise, the City hereby grants to Franchisee a nonexclusive Franchise authorizing
the Franchisee to Construct, maintain, repair and operate Facilities in, along, among, upon,
across, above, over, and under the Public Rights-of-Ways located within the Franchise Area.

2.2 Authorized Services. The grant given herein expressly authorizes Franchisee
to use the Public Rights-of-Way to Construct, maintain, repair and operate its Facilities as
part of its Telecommunications System to provide Telecommunications Services. This
authorization is limited and is not intended nor shall it be construed as granting ranchlsee
or any other Person the right, duty or privilege to use its Facilities or the Pu
Way to provide Services not specifically authorized herein. This Franchg
interpreted to prevent the City from lawfully imposing additional cggi
additional compensation conditions, if authorized by applicable law {3
Rights-of-Way, should Franchisee provide Service other th specifically
authorized herein. = However, this Franchise shall not be read as a‘{onccssion by the
Franchisee that it needs authorization to provide any servg@g not ot ise authorized

herein. \

2.3 No Rights Shall Pass to Franchisee byNimplicag@. No rights shall pass to
the Franchisee by implication. Without limitin oing and by way of example, this
Franchise shall not include or be a substitute for:

Public

2.3.1 Any other authoriz3jo
carrying on a business within the Cj

City;

for the privilege of transacting and
be lawfully required by the Laws of the

2.3.2 Any Re ermit required by the City for Public Rights-of-
Way users in connection with on or in Public Rights-of-Way or public property;
or
4
licenses, leases, easements or other agreements for occupying
any other proggrty, Oinastructure of the City or other Persons to which access is not
specificallysgran #1s Franchise including, without limitation, agreements for placing
devices o standards, in conduits, in vaults, in or on pipelines, or in or on other
struc r Bgblghbuildings.

2.3.4 Any permits or other authorizations that may be required under the
land uSy,code and development regulations of the City for the construction of Facilities
within a particular zoning district in the City, including by way of example and not
limitation, a conditional use permit or a variance.

2.4  Interest in the Public Right-of-Way/Release/Indemnity. This Franchise
shall not operate or be construed to convey title, equitable or legal, in the Public Rights-
of-Way. This Franchise shall be deemed to grant no more than those rights which the
City may have the undisputed right and power to give. The grant given herein does not
confer rights other than as expressly provided in the grant hereof and is subject to the




limitations in applicable Law. Such right may not be subdivided or subleased to a person
other than the Franchisee except as set forth in Section 2.8 below.

CITY DOES NOT WARRANT ITS TITLE OR PROPERTY INTEREST IN OR
TO ANY FRANCHISE AREA NOR UNDERTAKE TO DEFEND FRANCHISEE IN
THE PEACEABLE POSSESSION OR USE THEREOF. NO COVENANT OF QUIET
ENJOYMENT IS MADE.

Franchisee hereby releases City from any and all liability, cost, loss,
expense in connection with any claims that City lacked sufficient legal
authority to convey the rights described herein. In case of eviction o

Franchisee’s contractors by anyone owning or claiming title to, or ggy" iNgr
Franchise Area, City shall not be liable to Franchisee or Franchisee’st

costs, losses or damages of any Party. N
2.5  Rights Subordinate. Franchisee further ac dges ¥hat Franchisee’s

le
rights under this Franchise to Construct Facilities in thepFr ea, are subject and
subordinate to all outstanding rights and encumbrance the (Bty'$ Public Rights-of-

Way.
2.6  Condition of Franchise Area. isec¥gas inspected or will inspect the

Franchise Area described on the attached E amd enters upon each such Franchise
Area with knowledge of its physical ¢ the danger inherent in operations
conducted in, on or near any Francly ranchisee acknowledges that Hazardous
Substances or other adverse matt ed) the Franchise Area that were not revealed
by Franchisee’s inspection.

[y

CITY HEREBY DI ANY REPRESENTATION OR WARRANTY,
WHETHER EXPRESS OR IM D, AS TO THE DESIGN OR CONDITION OF THE
FRANCHISE AR INC@UDNG THE ENVIRONMENTAL CONDITION OF THE
FRANCHISE ITS MERCHANTABILITY OR FITNESS FOR ANY
MRPOSE, THE QUALITY OF THE MATERIAL OR

WORKMAS E PUBLIC RIGHT-OF-WAY, OR THE CONFORMITY OF
ANY PAM PUBLIC RIGHT-OF-WAY TO ITS INTENDED USES. CITY
SHALRRO SPONSIBLE TO FRANCHISEE OR ANY OF FRANCHISEE’S

T S FOR ANY DAMAGES RELATING TO THE DESIGN,

N, QUALITY, SAFETY, MERCHANTABILITY OR FITNESS FOR ANY
PARTIQULAR PURPOSE OF ANY PART OF THE PUBLIC RIGHT-OF-WAY
PRESENT ON OR CONSTITUTING ANY FRANCHISE AREA, OR THE
CONFORMITY OF ANY SUCH PROPERTY TO ITS INTENDED USES, EXCEPT
TO THE EXTENT ANY DAMAGES RELATING TO THE CONDITION, QUALITY,
OR SAFETY OF ANY PART OF THE PUBLIC RIGHT-OF-WAY ARISE FROM THE
CITY’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.

2.7  Franchise Nonexclusive. This Franchise shall be nonexclusive. Subject to
the terms and conditions herein, the City may at any time grant authorization to others to use




the Public Rights-of-Way for any lawful purpose on terms and conditions that are
competitively neutral and nondiscriminatory among similarly situated franchisees; provided
that, no other Person holding a valid franchise shall have superior rights to Franchisee to use
and occupy the space within the Public Right-of-Way lawfully occupied by Franchisee
Facilities, except as provided pursuant to Section 7.8 (Facility Relocation) hereof.

2.8  Transfer. Franchisee may Transfer this Franchise after prior written notice
to the City and Transferee’s written commitment, in substantially the form of the
agreement attached hereto as Exhibit “B”, delivered to the City, that transferee(s) shall
thereafter be responsible for all obligations of Franchisee with respect to ranchise
and guaranteeing performance under the terms and conditions of the Fragchise§nd that

any of its successors in interest, of responsibility for
unknown, or the consequences thereof, which acts or omy
the Transfer. This Franchise may not be transferred
the City the insurance certificates, security fund {nd pe
pursuant to this Franchise and paying all Direct the

cy prior to the time of
ut 11lile & establishing with
ance bond as required
y related to the Transfer.

SS

Notwithstanding the foregoing, no

B, 10 ity shall not be required for a
mortgage, hypothecation or an assignmen®gf % e’s interest in the Franchise in order
to secure indebtedness.

Franchisee may, withoyt thig® ritien notice to or consent of the City: (i) lease
the Telecommunications Syste portion thereof, to another Person; (ii) grant an
Indefeasible Right of User e ¢ Telecommunications System, or any portion
thereof, to another Person; oR(%i) offer or provide capacity or bandwidth in its
Telecommunicationg Systegh to®nother Person; provided that, Franchisee at all times
retains exclusive €ontiW} over its Telecommunications System and remains responsible
i ies pursuant to the terms and conditions of this Franchise, and

t, Nnchisee may grant no rights to any such Person that are greater

isee has pursuant to this Franchise; such Persons shall not be

than any$g
constr & ird-party beneficiary hereunder; and, no such Person may use the
Tejto xions System for any purpose not authorized herein.

.9 " Street Vacation. If any Public Right-of-Way or portion thereof used by
Franchisee is to be vacated during the term of this Franchise, unless as a condition of
such vacation the Franchisee is granted the right to continue to occupy the vacated Public
Right-of-Way, Franchisee shall, without delay or expense to City, remove its Facilities
from such Public Right-of-Way, and restore, repair or reconstruct the Public Right-of-
Way where such removal has occurred, and place the Public Right-of-Way in such
condition as may be required by the City. Nothing herein is intended to operate as a
waiver of Franchisee’s right or entitlement under state law or City ordinance to receive

notice of or to object to vacation of the Public Right-of-Way occupied by Franchisee
Facilities.

provided fugthe

10



2.10  Reservation of City Use of Public Right-of-Way. Nothing in this Franchise
shall prevent the City from constructing sanitary or storm sewers; grading, changing grade,
paving, repairing, widening or otherwise altering any Public Right-of-Way; laying down,
repairing or removing water mains; or installing conduit or fiber optic cable.

ARTICLE 3. COMPLIANCE WITH LAWS/ORDER OF PRECEDENCE.

3.1 Alteration of Material Terms and Conditions. Subject to federal and State
preemption, the material rights, benefits, obligations or duties as specifi
Franchise may not be unilaterally altered or impaired by the City throu
amendments to, or enactment of, any ordinance, regulation, resolution or ot >
the City. Notwithstanding the foregoing, the City specifically reserves ijggiSh®o m#e and
enforce those laws that are within the lawful exercise of the City’s policeowg

3.2 Compliance with Laws. Except as provided herein pRrsyalit to Section

3.1, the Franchisee agrees to comply with all applicable La now or ¥reafter in effect,
and any lawful orders from regulatory agencies or courtsgwi di*ion over Franchisee
and its Facilities, or over the City and the Public Rights-o

33 Reservation of Rights/Wavier.
authority and control arising from any relevan
granting the City rights, authority or control
of the Franchisee.

expreSsly reserves all of its rights,
of federal, State or local Laws
lic Rights-of-way or the activities

jsio

34  Change in Form of
of the City shall not affect
succeeding the City shall, ith
and obligations of the City p

TANEE.

Within thirty (30) days after the passage and approval of this
Franchise by the ¥ty ncil, this Franchise shall be accepted by Franchisee by filing with
the Ci w egular business hours, or to the City Attorney, three originals of this
Franc riginal signed and notarized written acceptance of all of the terms,
prgisio onditions of this Franchise in conformance with Exhibit “A”, together
wit owing, if required herein:

Reonsent of Franchisee, succeed to all of the rights
is Franchise.

(3%

ARTICLE 4. AC

4.1 cce

4.1.1 Payment in readily available funds of the administrative costs for
issuance of the Franchise in conformance with the requirements of Section 5.6 herein.

4.1.2 Submission of proof of financial security in accordance with
Section 5.3 herein.

4.1.3 Submission of an insurance certificate in accordance with Section
5.2 herein.

11



4.1.4 Payment of the costs of publication of this Franchise Ordinance in
conformance with the requirements of Section 8.18 herein.

In the event that the thirtieth day falls on a Saturday, Sunday or legal holiday
during which the City is closed for business, the filing date shall fall on the last business day
before such Saturday, Sunday or legal holiday.

4.2  Failure to Timely File Acceptance. The failure of Franchisee to_timely file
its written acceptance shall be deemed a rejection by Franchisee of this Fran and this

Franchise shall then be void.
4.3 Effective Date; Term. \

43.1 Effective Date. Except as provided pursuant to ®ection 4.2 of this
Franchise, the Effective Date of this Ordinance and Franchis | be 12:@¥ a.m. on the day

following Franchisee’s acceptance under Section 4.1 teg than the 31% day
following passage and approval of this Franchise by the € Counfiil. VThis Franchise and
the rights, privileges, and authority granted hereun§er an relationship established

hereby shall take effect and be in force from an. ¢ Effe€tive Date of this Ordinance

for the term hereof.

ise shall commence on the Effective
a period of ten (10) years, unless sooner
rgdthan one hundred eighty (180) days prior to

432 Term. The term o
Date and shall continue in full force
terminated, revoked or rendered veg

expiration, the Parties may mutgall g Writing to extend the term of this Franchise for
an additional five (5) year te h&game terms and conditions as provided herein. The
Mayor is authorized to exec extension on behalf of the City without further

action or approval by the City CoRg&l.

V' 4
et o

cceptance. By accepting the Franchise the Franchisee:

A€cepts and agrees to comply with and abide by all of the lawful
1 this Franchise;

4.4

terms anc\lo

4.2 Acknowledges and agrees that it has carefully read the terms and
conMg®nsNpf this Franchise; it unconditionally accepts all of the terms and conditions of
this Fragchise; it unconditionally agrees to abide by the same; it has relied upon its own
investigation of all relevant facts; it has had the assistance of counsel; it was not induced
to accept a Franchise; and, that this Franchise represents the entire agreement between the
Franchisee and the City;

443 Warrants that Franchisee has full right and authority to enter into
and accept this Franchise in accordance with the terms hereof, and by entering into or
performing this Franchise, Franchisee is not in violation of its charter or by-laws, or any
law, regulation, or agreement by which it is bound or to which it is subject; and

12



4.4.4 Warrants that Franchisee has full right and authority to enter into
and accept this Franchise in accordance with the terms hereof, that the signatories for
Franchisee hereto are authorized to sign the Franchise acceptance, and that the joinder or
consent of any other party, including a court, trustee, or referee, is not necessary to make
valid and effective the execution, delivery, and performance of this Franchise.

4.5  Effect of Expiration/Termination. Upon expiration, revocation or
termination of the Franchise without renewal or other authorization, Franchisee shall no
longer be authorized to operate the Facilities within the Franchise Area and shall, to the
extent it may lawfully do so, cease operation of the Facilities. Forthwithgghereafter,
except as provided in this Section, or as otherwise provided by ordinagc
shall: (1) remove its Facilities from the Public Rights-of-Ways and re

Right-of-Way in accordance with Section 7.12.1 (Restoration of Pulffic®ig
hereof; (2) sell its Facilities to another entity authorized to oper. %

Franchise Area (which may include the City) in accordance with the §al provisions
under Section 2.8; or (3) abandon any Facilities in place inghe Public\Rg@hts-of-Way in
accordance with Section 7.14 (Abandonment of Facilities) Iigre8

ARTICLE 5. PROTECTION OF THE CITY AND PU ) \

5.1 Limitation of Liability.

SE. TO THE FULLEST
ALL RELEASE, INDEMNIFY,
'AND THE CITY’S SUCCESSORS,
ICERS (ELECTED OR APPOINTED),
ELY, “INDEMNITEES”) FOR, FROM,
AND AGAINST CLAIMS, L » FINES, PENALTIES, COSTS, DAMAGES,
LOSSES, LIENS, CAUSERQO N, SUITS, DEMANDS, JUDGMENTS, AND
EXPENSES  (INCLUDING; ITHOUT LIMITATION, COURT COSTS,
REASONABLE ATTOI%EY FEES, AND COSTS OF INVESTIGATION,
R

5.1.1  INDEMNITY/RE
EXTENT PERMITTED BY LAW, F
DEFEND, AND HOLD HARMLES®RT
ASSIGNS, LEGAL REPRESENTA
EMPLOYEES, AND AGENTS

REMOVAL AN EDIATION, AND GOVERNMENTAL OVERSIGHT COSTS),
ENVIRONM OTHERWISE (COLLECTIVELY “LIABILITIES”)
ARISING O ULTING FROM, OR RELATED TO (IN WHOLE OR IN

PART): \
\ 5.1.1.1 FRANCHISEE’S OCCUPATION AND USE OF THE

P T-OF-WAY;

5.1.1.2 FRANCHISEE’S OPERATION OF THE
TELECOMMUNICATIONS SYSTEM;

5.1.1.3 ENVIRONMENTAL CONTAMINATION OF THE
PUBLIC RIGHTS-OF-WAY CAUSED BY, AGGRAVATED BY, OR CONTRIBUTED
TO, IN WHOLE OR IN PART, BY FRANCHISEE OR ITS CONTRACTORS,
SUBCONTRACTORS, OR AGENTS (BUT ONLY TO THE EXTENT OF SUCH
AGGRAVATION OR CONTRIBUTION); OR
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5.1.1.4 ANY ACT OR OMISSION OF FRANCHISEE OR
FRANCHISEE’S CONTRACTORS, SUBCONTRACTORS, AGENTS AND
SERVANTS, OFFICERS OR EMPLOYEES IN CONNECTION WITH WORK IN THE
PUBLIC RIGHTS-OF-WAY.

THE ONLY LIABILITIES WITH RESPECT TO WHICH FRANCHISEE’S
OBLIGATION TO RELEASE AND INDEMNIFY THE INDEMNITEES DOES NOT
APPLY ARE LIABILITIES TO THE EXTENT PROXIMATELY CAUSED BY THE
GROSS NEGLIGENCE OR INTENTIONAL MISCONDUCT OF AN INDEMNITEE
OR FOR LIABILITIES THAT BY LAW THE INDEMNITEES C OT BE
INDEMNIFIED FOR.

This covenant of indemnification shall include, but not be limited b relg®nce, to
Liabilities arising, (1) as a result of the negligent acts or omis{o Chisee, its
agents, servants, officers, or employees in barricading, instituting treffch stlety systems
or providing other adequate warnings of any excavation, tructiolgor work in any

public Rights-of-Way or other public place in performange services Permitted
under this Franchise; and (2) solely by virtue of the C own. s&) or control of the
Public Rights-of-Way or other public properties ogcugied or y Franchisee.

The fact that Franchisee carries out any activitie r thi%Jranchise through independent
contractors shall not constitute an avoidance nSWto Franchisee’s duties of defense
and indemnification under this Section 5.1%

5.1.2 Tender of
agrees to assume the defense
any Indemnitee by any entify,

n written notice from the City, Franchisee
1t, claim or other proceeding brought against
any matter covered by this Franchise for which
Franchisee has an obligation liability for and/or save and hold harmless any
Indemnitee. Franchisee shall p 11 costs incident to such defense, including, but not
limited to, attorne ees, ghvestgators’ fees, litigation and appeal expenses, settlement

" Npaid in satisfaction of judgments. Further, said indemnification
4 8 claims that are not reduced to a suit and any claims which may
be comprosgise®prior®o the culmination of any litigation or the institution of any
litigation. QJ 1} fas the right to defend and may participate in the defense of a claim
and, int Pranchisee may not agree to any settlement of claims financially affecting
thgCity e City’s prior written approval which shall not be unreasonably withheld.
Ifs teNgepresentation to fully protect the interests of both Parties is necessary, such as a
conflicRgf interest between the City and the counsel selected by Franchisee to represent the
City, Franchisee shall select additional counsel with no conflict with the City. Franchisee’s
indemnification obligations do not apply to any lawsuit, claim, or proceeding, including any
settlement or compromise of a claim that is not reduced to a suit, if the City fails to provide
timely notice to Franchisee, or if City enters into a settlement or compromise, or consents to
entry of judgment, without Franchisee’s prior written consent.

5.1.3 Refusal to Accept Tender. In the event Franchisee refuses the
tender of defense in any suit or any claim, said tender having been made pursuant to the
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indemnification clauses contained herein, and said refusal is subsequently determined by
a court having jurisdiction (or such other tribunal that the Parties shall agree to decide the
matter), to have been a wrongful refusal on the part of Franchisee, then Franchisee shall
pay all of the City’s costs for defense of the action, including all reasonable expert
witness fees and reasonable attorneys’ fees and the reasonable costs of the City, including
reasonable attorneys’ fees of recovering under this indemnification clause.

5.1.4 Title 51 Waiver. THE FRANCHISEE WAIVES IMMUNITY
UNDER RCW TITLE 51 AND AFFIRMS THAT THE CITY AND THE F CHISEE
HAVE SPECIFICALLY NEGOTIATED THIS PROVISION, AS REQUI Y RCW

4.24.115, TO THE EXTENT IT MAY APPLY.
Work
0% be grounds

52 Insurance Requirements. See Attached Exgib \

5.1.5 [Inspection. Inspection or acceptance by the
performed by Franchisee at the time of completion of constructi
for avoidance of any of these covenants of indemnification.

5.3 Financial Security. See Attached Exh¥bit “E™

54  Contractors/Subcontractors.
performing Work in the Public Rights-of-
and insurance requirements as may be
applicable Law. If no such require
Franchisee contractors and subcogira
attached Exhibit “F”".

5.5 Liens. In th% any City property becomes subject to any claims

g forth in the City code or regulations, the
hafl comply with the requirements set forth in

for mechanics’, artisans’, or m men’s liens, or other encumbrances chargeable to or
through Franchisee which grransflisee does not contest in good faith, Franchisee shall
promptly, and in€y Sgent within 30 days from receipt of written notice of such lien,
i y encumbrance to be discharged or released of record (by
g, court deposit, or other means), without cost to the City, and
ity against all costs and expenses (including attorneys’ fees)

Franchisee’s or the City’s contest of a claim for lien or other encumbrance chargeable to
or through Franchisee or the City, or of a contract or action upon which the same arose.

5.6 Financial Conditions.

5.6.1 Franchise Fees. During the term of this Franchise, should federal
and/or state Law change or the statutory prohibition or limitation upon assessment of
Franchise fees be invalidated, amended, or modified allowing revenues derived by
Franchisee from any Services provided by Franchisee using the Franchise Area to be
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subject to a Franchise fee or other fee in lieu of a Franchise fee that was otherwise
prohibited or limited on the Effective Date, the City and Franchisee shall in good faith
endeavor to negotiate a reasonable Franchise fee or other fee or other consideration in
lieu of a Franchise fee, consistent with federal and/or state Law. The fee or other
consideration shall be comparable to Franchise or similar fees received by the City, or
other cities of comparable population or assessed property value, for other similar uses of
the Public Rights-of-Way by similar users.

5.6.2 Reimbursement of Direct Costs of Application, Administration, and
Amendment. Franchisee agrees to pay an application fee of $5,000 to cover t
and administrative costs for negotiation, review, and approval of this Francl§
Franchisee shall reimburse the City for the City’s Direct Costs (as defing
below) and the cost of negotiation, review, and approval of an
Franchise requested by or for the benefit of the Franchisee.

5.6.3 Reimbursement of Direct Costs of ign RevieWand Inspection.
City approvals and inspections, as provided for in this F Narayfor the sole purpose
of protecting the City’s rights as the owner or manager e roagi Public Rights-of-Way
i igns and fees that may be
rancftisee shall reimburse to the
City, its Direct Costs of approvals and inspec extent that such Direct Costs

design documents and inspection fogC with the City’s Engineering Design and
Construction Standards and Desi ngkubmittal.

thwt Franchisee, its contractors or subcontractors are
nchise shall be performed at their sole cost and

otherwise in this Franchise,
required to perform under thi
expense. P 4

chisee Work Performed by the City. Any work performed by
the City th: ise®has failed to perform as required pursuant to this Franchise and
which is the City in accordance with the terms of this Franchise, shall be
t and expense of the Franchisee. Franchisee shall be obligated to pay
o the City for performing such work.

5.6.6 Costs to be Borne by Franchisee. In addition to the Direct Costs
referenced in section 5.6.2, above, Franchisee shall reimburse the City for all costs of
publication of this Franchise, and any notices prior to any public hearing regarding this
Franchise, contemporaneous with its acceptance of this Franchise.

5.6.7 Taxes and Fees. Nothing contained in this Franchise Agreement
shall exempt Franchisee from Franchisee’s obligation to pay any utility tax, business tax,
or ad valorem property tax, now or hereafter levied against real or personal property
within the City, or against any local improvement assessment imposed on Franchisee.
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Any fees, charges and/or fines provided for in the City Municipal Code or any other City
ordinance, whether pecuniary or in-kind, are separate from, and additional to, any and all
federal, state, local, and City taxes as may be levied, imposed or due from Franchisee.

5.6.8 Itemized Invoice. Upon request and as a condition of payment by
the Franchisee of Direct Costs payable by Franchisee under this Franchise, City shall
submit an itemized billing so as to specifically identify the Direct Costs incurred by the
City for each project for which the City claims reimbursement.

5.6.9 Time for Payment. All non-contested amounts owin 1 be due
and paid within sixty (60) days of receipt of invoice, or itemized invoige if reuested;
provided that, in the event that an itemized invoice is not provided atgle of Ypceipt
of invoice and the City receives a request from Franchisee for an item\ within
30 days of receipt of invoice, such amounts shall be due and pai
of receipt of the itemized invoice.

5.6.10 Overdue Payments. Any amountgpa nger this Franchise by
Franchisee which shall not be paid upon the due date %s 11 bear interest at the

lower of (x) the maximum interest rate allowed w, andhg) a rate of twelve (12%)
percent per annum.

may contest all or parts of
amounts owed within sixty (60) days of invoice. The City will investigate
Franchisee’s contest and will make kgtRadjustments to the invoice, if necessary,
and resubmit the invoice to Fr RErahchisee shall pay any amounts owning as
itemized in the resubmitted inypi e arounts shall be due within thirty (30) days of

of a dispute over amounts owi rsuant to Section 6.1 does not relieve the Franchisee
of its obligation to pay amqgnts

receivables, du er this Franchise upon notice to the other; provided, however,
(i) such twgn t relieve the assignor of any of its rights or obligations under this
Franchy anchisee shall have no such notice obligation with respect to any
recgiva ‘Yhan those owed by the City.

. ENFORCEMENT AND REMEDIES.

6.1 Communication and Discussion. The Parties are fully committed to
working with each other throughout the term of this Franchise and agree to communicate
regularly with each other at all times so as to avoid or minimize Disputes. The Parties
agree to act in good faith to prevent and resolve potential sources of conflict before they
escalate into a Dispute. The Parties each commit to resolving a Dispute in an amicable,
professional and expeditious manner.
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The Parties further agree that in the event a Dispute arises, they will
attempt to resolve any such Disputes through discussions between representatives of each
Party. Each Party will exchange relevant information that will assist the Parties in
resolving the Dispute.

6.2  Remedies. The Parties have the right to seek any and all remedies, in
equity, at law or in contract. Remedies are cumulative; the exercise of one shall not
foreclose the exercise of others. No provision of this Franchise shall be deemed to bar
either Party from seeking appropriate judicial relief.

Neither the existence of other remedies identified in this Franchise gor thexercise

thereof shall be deemed to bar or otherwise limit the right of eith over
monetary damages, as allowed under applicable Law, or to seek judicial
enforcement by means of specific performance, injunctive rel ate, or to
commence an action for equitable or other relief, and/or proceed agai}st other Party
and any guarantor for all direct monetary damages, costs xpense¥flirising from the
Default and to recover all such damages, costs and ggx "cluding reasonable
attorneys’ fees.

of this*Franchise, waive any right,
to City, its officers, officials, City
%er federal, State, or local law.

The City specifically does not, by any pig
immunity, limitation or protection otherwise ava % :
Council, Boards, commissions, agents, or em{agee

6.3  Right to Cure Defaul
6.3.1 Notice. glf @ elieves that the other Party is in default, such
Party shall give written noti ticed Party stating with reasonable specificity the
nature of the alleged default\\
0 h

d Party shall have thirty (30) days, or such greater
time as specified in the notice lesser time as specified in the event that there is an
imminent threat of toghe pUblic health, safety or welfare resulting from the default,
from the receipt tice to:

%’.1.1 Respond to the other Party, contesting that Party’s assertion

that a De% ed; or

6.3.1.2 Cure the default; or

6.3.1.3 Notify the other Party that the Noticed Party cannot cure the
default within the time provided in the notice, because of the nature of the Default. In the
event the Default cannot be cured within the time provided in the notice, the Noticed Party
shall promptly take all reasonable steps to begin to cure the Default and notify the other
Party in writing and in detail as to the exact steps that will be taken and the projected
completion date. In such case, the other Party may set a meeting to determine whether
additional time beyond the time provided in the notice is indeed needed, and whether the
Noticed Party’s proposed completion schedule and steps are reasonable.
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6.3.2 Time to Cure. When specifying the time period for cure, the Party
giving notice shall take into account, the nature and scope of the alleged Default, the nature
and scope of the work required to cure the Default, whether the Default has created or
will allow to continue an unsafe condition, the extent to which delay in implementing a
cure will result in adverse financial consequences or other harm to the Party giving
notice, and whether delay in implementing a cure will result in a violation of Law or
Default of contract.

6.3.3 Failure to Cure. If the Noticed Party fails to promptly commence
and diligently pursue cure of a Default to completion to the reasonable satis n of the
Party giving notice and in accordance with the agreed upon time line or thgtime fgovided
for in the Notice of Default, then the parties may pursue any remedies gg to Mgem.

6.4  Termination/Revocation. In addition to the remedieqfa ® the City as

revoke this Franchise and rescind all rights and privileges agg®wjated witRgthis Franchise in
accordance with the following:

6.4.1 Notice. Prior to terminatio ise, the City shall give
written notice to the Franchisee of its intent to 18 e Fra chise. The notice shall set
forth the exact nature of the Default. If Franchi¥g b'ec to such termination, Franchisee
shall object in writing and state its reasons foXRugh ®gjc®&on and provide any explanation.

6.4.2 Hearing. The, M en seek a termination/revocation of the
Franchise in accordance with this s, i)

6.4.2 it Council, or its designee, shall conduct a public
hearing to determine if termindokg€vRation of the Franchise is warranted.

6.4.28 AtYeast fourteen (14) days prior to the public hearing, the
City shall issue Qearing notice that shall establish the issue(s) to be addressed in the
public hearing time, date and location of the hearing; provide that the Hearing
Body/Officeg sha¥hear ¥y Persons interested therein; and provide that the Franchisee shall
be afford op ity for full participation, including the right to introduce evidence,
to req uction of evidence, to be represented by counsel and to question
i ublic hearing notice shall be provided to Franchisee in accordance with

hereof and public notice of the hearing shall be provided in the same manner as
rovided for regular meetings of the City Council.

6.4.2.3 Within sixty (60) days after the close of the hearing, the City
Council shall issue a written decision regarding the termination/revocation of the Franchise.
If the City Council has designated another hearing body/officer to conduct the public
hearing, such hearing body/officer shall make a recommendation to the City Council within
thirty (30) days following the close of the public hearing, and the City Council shall make a
decision upon the recommendation of the Hearing Body/Officer after a closed record
hearing and within sixty (60) days following receipt of the recommendation of the Hearing
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Body/Officer. The decision of the City Council shall be final. The Parties recognize that a
decision to terminate/revoke a Franchise is not a land use decision that is subject to appeal
pursuant to the Land Use Petition Act (Chapter 36.70C RCW). Failure to render a decision
within the required time period shall not be a basis for invalidation of the decision that is
made. Any appeal to which the Franchisee may be entitled (e.g., constitutional or statutory
writ of review) shall be filed within 30 calendar days of issuance of the final decision of the
City Council.

6.4.3 Decision to Terminate. The City Council may consider ope or more
of the following when determining whether or not to terminate/revoke the Fr jse based

upon the material Default:
6.4.3.1 The history of repeated non-compliance \%e with

material terms and conditions of this Franchise;

6.4.3.2 Whether other remedies will jeve com@liance with this

Franchise; \
6.4.3.3 Whether the Franchigee as% good faith;

6.4.3.4 Whether the acts
were willful or indifferent to the requirementSgagt

isshgis that gave rise to the Default
¥se to the Default;

6.4.3.5 Whethgr services provided by the Franchisee will
be available to the general public tiggou er providers;

643 ervices provided by the Franchisee are essential
public services or regulated utiigi
Th®impact or potential impact of the Default upon the public
health, safety a& .
Default; \

6.4.3.9 Whether consent, permission, adjudication, an order or
oth tBgrization of a governmental agency or body, is required as a condition
preced®t to the City ordering the Franchisee to abandon or remove Facilities from the
Public Rights-of-Way or to cease operations (temporarily or otherwise) of the Facilities.

.3.8 The economic risk the City is exposed to as a result of the

6.4.3.10 Such other facts and circumstances that are relevant to the
controversy that gave rise to the Default and/or to whether or not the continued presence
and operation of the Franchisee Facilities with the Franchise Area will be harmful to the
public health, safety or welfare.
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6.5  Receivership. At the option of the City, subject to applicable law and lawful
orders of courts of competent jurisdiction, this Franchise may be revoked after the
appointment of a receiver or trustee to take over and conduct the business of Franchisee
whether in a receivership, reorganization, bankruptcy or other action or proceeding, unless:

6.5.1 The receivership or trusteeship is timely vacated; or

6.5.2 The receiver or trustee has timely and fully complied with all the
terms and provisions of this Franchise, and has remedied all defaults under the Franchise.
Additionally, the receiver or trustee shall have executed an agreement duly ap d by the
court having jurisdiction, by which the receiver or trustee assumes and agrggs to Bg bound
by each and every term, provision and limitation of this Franchise.

ARTICLE 7. CONDITIONS UPON USE OF PUBLIC RIGHTS

7.1 Regulatory Permit. If Franchisee has suj@gted an Wplication for a
Regulatory Permit to perform work in the Public Rights-o yv shall, to the extent
practicable, consider such application contemporane Wi e design review
requirements hereunder.

7.2 Submission/Approval of Design4

7.2.1 Submission. At th
in the event that Franchisee seek
Franchise Area, Franchisee shall g
approval in accordance with thg

to the City’s role in protecting tig Bublic health, safety and welfare and except as may be
otherwise preempteggby Lag® the¥ity may require that Facilities be installed at a particular
time, at a specific’QlaccRgr in a particular manner as a condition of access to the proposed
Franchise Are€and deny access if Franchisee is not willing to comply with such
>quire removal of any Facility that is not installed in compliance

requirementg;, an¥gma
with the w ined in Section 7.3 below) or which is installed without prior City
appro% , place, or manner of installation.

2.3 Approval of Plans. Work may not commence without prior
approv®y, by the City of the Design Documents submitted by the Franchisee, which
approval will not be unreasonably withheld, conditioned or delayed. The City may
review and approve the Franchisee’s Design Documents with respect to:

7.2.3.1 Location/Alignment/Depth;

7.2.3.2 'The manner in which the Facility is to be installed;
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7.2.3.3 Measures to be taken to preserve safe and free flow of
traffic;

7.2.3.4 Structural integrity, functionality, appearance,
compatibility with and impact upon roadways, bridges, sidewalks, planting strips, signals,
traffic control signs, intersections, or other facilities and structures in the Public Rights-
of-Way;

7.2.3.5 Ease of future road maintenance, and appearagnce of the
roadway;

7.2.3.6 Compliance with applicable Standards, ed Relow)
and codes; and

7.2.3.7 Compliance and compatibility ith " the City’s
comprehensive plan, six-year transportation plan, capifjmproveWents plan, and

regional transportation improvement plans. \

7.3 Compliance with Standards/Codes. ExXgept as e preempted by federal
or state Laws, all Facilities shall conform t 11 WOtk shall be performed in
compliance with the following “Standards” a r be hereafter revised, updated,

amended or re-adopted:

7.3.1 Standards for PRblicY&ks Engineering and Construction. The
most current edition of the @Gty RSt
Construction as adopted fromptimNSa&me by the City. This document includes the
City’s Engineering Design h¢tion Standards Manual, Design Standards Detail,
and appendixes, and the mos ity adopted edition of the Standard Specifications
for Road, Bridge and Munici onstruction as prepared by the Washington State
Department of Trggsportgfon € WSDOT”) and the Washington State Chapter of

‘%~ ssociation (“APWA™);

N WJTCD. The Washington State Department of Transportation
rm

ffic Control Devices (“MUTCD”);

Manual ON
3.3 Special Conditions. Requirements and standards set forth as

addMwgialQonditions in a Regulatory Permit.

7.3.4 City Regulations. City ordinances, codes, and regulations
establishing standards for placement of Facilities in Public Rights-of-Way, including by
way of example and not limitation, the specific location of Facilities in the Public
Rights-of-Way.

7.3.5 Other Regulatory Requirements. Applicable requirements of
federal or state governmental authorities that have regulatory authority over the
placement, construction, or design of Franchisee Facilities;
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7.3.6 Industry Standards. All Facilities shall be durable and Constructed
in accordance with good engineering practices and standards promulgated by the
government and industry for placement, Construction, design, type of materials and
operation of Franchisee Facilities;

7.3.7 Safety Codes and Regulations. Franchisee Facilities and Work shall
comply with all applicable federal, State and City safety requirements, rules, regulations,
Laws and practices. By way of illustration and not limitation, Franchisee shall cgmply with
the National Electrical Safety Code and the Occupational Safety and Health istration
(OSHA) Standards; and

7.3.8 Building Codes. Franchisee Facilities and Wor%xly with

all applicable City Building Codes.

applicable City code, rule, regulation or Standard, F hell comply with the

7.4  Conditions Precedent to Work. Except as be othefise required by
c
following as a condition precedent to Work:

ept in"the event of an Emergency,
prior to performing any Work in the Public R1 requiring a Regulatory Permit,
Franchisee shall apply for, and obtain, in appropriate Regulatory Permits

from the City as are required by ordinalge ¥ Franchisee shall pay all generally
applicable and lawful fees for the reqgiskg Ci latory Permits.

7.4.2 Compli ranchise. Franchisee shall be in material
compliance with the Franchise.

7.4.1 Regulatory Permits Requj

7.5 Work in the Pub ights-of-Way.

&

it required. If the Franchisee needs to dig more than 6 inches
8tc or asphalt, or if the work will interfere with traffic, a Road

or cut and renQve

in oes not unnecessarily hinder or obstruct the free use of the Public Rights-
of- er public property and which causes the least interference with the rights and
reasondgle convenience of property owners, businesses and residents along the Public
Rights-of-Way. Franchisee Facilities shall be designed, located, aligned and Constructed
so as not to disturb or impair the use or operation of any street improvements, utilities,
and related facilities of City or City’s existing lessees, licensees, permitees, franchisees,
easement beneficiaries or lien holders, without prior written consent of City or the Parties
whose improvements are interfered with and whose consent is required pursuant to
agreements with the City existing prior to the Effective Date.

Right of Wey p€ N
\xd Least Interference. Work in the Public Rights-of-Way shall be done
orgth
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7.5.3 Work Subject to Inspection. The City may observe or inspect the
Construction Work, or any portion thereof, at any time to ensure compliance with
applicable Regulatory Permits, this Franchise, applicable Law, the applicable approved
Design Documents, the Standards, and to ensure the Work is not being performed in an
unsafe or dangerous manner.

7.54 Notice to the Public. Except in the case of an Emergency, City
retains the right to require the Franchisee to notify the public prior to commencing any
significant planned Construction that Franchisee reasonably anticipates will materially
disturb or disrupt public property or have the potential to present a danger ffect the
safety of the public generally.

S ractors

7.5.5 Work of Contractors and Subcontractors. Fran®&isd
and subcontractors performing Work in the Franchise Area shall chgediand bonded
in accordance with the City’s and State’s applicable regulations and r cments. Any
contractors or subcontractors performing Work within ublic ts-of-Way on
behalf of the Franchisee shall be deemed servants and thg Franchisee for the
purposes of this Franchise and are subject to the s restriftiods, limitations and
isee shall be responsible
d others performing Work
11 ensure that all such Work is
performed in compliance with this Francl fer applicable laws, and shall be
jointly and severally liable for all damag®garl @wgeting all damage caused by them. It
is Franchisee’s responsibility to en hat®golgractors, subcontractors or other Persons
performing Work on Franchiseeg ajp familiar with the requirements of this
Franchise and other applicableg.a ng the Work performed by them.

7.5.6 Emerg its. In the event that Emergency repairs are
necessary, Franchisee shall perfo ch Work, provide such notices, and obtain Regulatory
Permits in conformggee witlgappl¥able Standards.

Work. On notice from the City that any Work does not comply
with the Fragchi proved Design Documents for the Work, the Standards, or other
applicabl M' eing performed in an unsafe or dangerous manner as reasonably
dete t ity, the non-compliant Work may immediately be stopped by the City.
der shall be in writing, given to the Person doing the Work and be posted

k site, indicate the nature of the alleged violation or unsafe condition; and
conditions under which Work may be resumed. If so ordered, Franchisee shall
cease and shall cause its contractors and subcontractors to cease such activity until the
City is reasonably satisfied that Franchisee is in compliance. If an unsafe condition is
found to exist, the City, in addition to taking any other action permitted under applicable
Law, may order Franchisee to make the necessary repairs and alterations specified therein
forthwith to correct the unsafe condition by a time the City establishes in its reasonable
discretion. The City has the right to inspect, repair and correct the unsafe condition if
Franchisee fails to do so, and to reasonably charge Franchisee for the costs incurred to
perform such inspection, repair or correction. Payment by Franchisee will be made in
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accordance with Section 5.6.9. The authority and remedy set forth herein in this section is in
addition to, and not a substitute for, any authority the City may otherwise have to take
enforcement action for violation of City Codes or Standards.

7.5.8 Discovery of Hazardous Substances/Indemnity. In the event that
the Work of the Franchisee in, on, and upon the Franchise Area results in the discovery of
the presence of Hazardous Substances (“Discovered Matters”) in, on or upon the areas
excavated or otherwise opened or exposed by Franchisee within the Franchise Area (the
“Excavated Areas™), the Franchisee shall immediately notify the City and, take whatever
other reporting action is required by applicable Environmental Law as it s to the
Discovered Matters in the Excavated Areas.

e Area

In the event the Franchisee’s Work, in, on or upon 8 :
) applicable

within the Excavated Areas results in a release (as determfe
Environmental Laws) of Hazardous Substances which were, befo activities,
confined to areas within the Excavated Areas, but w after s activities by
Franchisee are released beyond the Excavated Areas, angyif agg 1s caused in whole
or in part by the Franchisee, then the Franchisee shall mnif), defend and hold the
City harmless from the costs of all necessary RemedW#gl Acti ich are required under
the applicable Environmental Laws, to the exte ’s share of the liability for
alia, be determined by a final
non-appealable decision by a court of co i iction, or as provided in a final
non-appealable administrative order iss Environmental Authority, or by a

7.6 Alterations. ce ay be shown in the Design Documents or
Regulatory Permits approved b &y or the record drawings, or as may be necessary
to respond to an Emer anchisee, and Franchisee’s contractors and

subcontractors, may not mak y material alterations to the Franchise Area, or
permanently affix govthing to ¥he Franchise Area, without the City’s prior written
consent. Materi 3jon shall include by way of example and not limitation, a change
in the dimensi of the above ground Facilities. If Franchisee desires to change
either the lggati Facilities or otherwise materially deviates from the approved
design o th&acilities, Franchisee shall submit such change to the City in writing
for its 0 uant to Section 7.2 of this Franchise. Franchisee shall have no right
tobm y such alteration change until after Franchisee has received the City’s
apprgfl Ogsuch change in writing.

7.7 General Conditions.

7.7.1 Right-of-Way Meetings. Subject to receiving advance notice,
Franchisee will make reasonable efforts to attend and participate in meetings of the City
regarding Right-of-Way issues that may impact the Telecommunications System.

7.7.2 Compliance Inspection. Franchisee’s Facilities shall be subject to
the City’s right of periodic inspection upon at least seventy-two (72) hours’ notice, or, in
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case of an emergency, upon demand without prior notice, to determine compliance with the
provisions of this Franchise or other applicable Law over which the City has jurisdiction.
Franchisee shall respond to reasonable requests for information regarding its
Telecommunications System as the City may from time to time issue in writing to
determine compliance with this Franchise, including requests for information regarding
the Franchisee’s plans for Construction and the purposes for which the Facility is being
Constructed.

7.7.3 One Call. If Franchisee places Facilities underground,
shall, at its own expense, continuously be a member of the State of W. ton one
number locator service under Chapter 19.122 RCW, or an approved equi d shall
comply with all such applicable rules and regulations. The Franchi
field mark its Facilities for the City at no charge.

7.7.4 Graffiti Removal. Within 5 business days aft® notice from the
City, Franchisee shall remove any graffiti on any part of its commigfcations System,
including, by way of example and not limitation, eqjj algnets. If either the
Franchisee fails to do so within 5 business days or in th® §jty’s dlscrdtion and subject to
advance communication with the Franchisee, the CitWmay refygwe the graffiti and bill the

Franchisee for the reasonable cost thereof,

, horfey for City to Abate. Whenever
Construction of Facilities has caused or Oy Pag Yo a condition that in the reasonable
opinion of the City Engineer, substarially ¥

Public Right-of-Way, street, or g gcedlor endangers the public, any utilities, or
City-owned property, the Cit N oegnably require the Franchisee to take action to
protect the Public Right-of- Mg, PRDIIC, adjacent public places, City-owned property,

fry clude compliance within a prescribed time. In the
event that the Franchisee fails orgeBuses to promptly take the actions directed by the City,
or fails to fully cggaply weh s directions, or if Emergency conditions exist which
require immedigt&acti®g, the City may, to the extent it may lawfully do so, take such
actions as areQecesSyy B protect the Public Right-of-Way, the public, adjacent public
places, CitagowINgl proWerty, streets, and utilities, to maintain the lateral support thereof,
or action % necessary safety precautions; and the Franchisee shall be liable to
the Ci r onable costs thereof to the extent Franchisee is determined to be the
prg&ima of such condition.

7.7.6 No Duty. Notwithstanding the right of the City to inspect the
Work, issue a stop work order, and order or make repairs or alterations, the City has no
duty or obligation to observe or inspect, or to halt Work on, the applicable Facilities, it
being solely Franchisee’s responsibility to ensure that the Facilities are Constructed and
operated in strict accordance with this Franchise, the approved Design Documents, the
Standards, and applicable Law. Neither the exercise nor the failure by the City to
exercise any right set forth in this Article 7 shall alter the liability allocation set forth in
this Franchise.
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7.7.7 Roadside Hazard. All of Franchisee’s Facilities shall be kept by
Franchisee at all times in a safe and hazard-free condition. Franchisee shall ensure that
Facilities within the Public Rights-of-Way do not become or constitute an unacceptable
roadside obstacle and do not interfere with or create a hazard to maintenance of and along
the Public Rights-of-Way. In such event, the Franchisee shall take corrective action. In
the event that the City determines that a Facility within the Public Rights-of-Way has
become or constitutes an unacceptable roadside obstacle or may interfere with or create a
hazard to maintenance of and along the Public Rights-of-Way, following written notice
explaining with reasonable specificity the nature of any such matter and a reasonable
opportunity to cure of not less than thirty (30) days, the Franchisee shall t rrective
action; provided that, nothing herein shall relieve the Franchisee fr keeging its
Facilities at all times in safe and hazard-free condition.

Franchisee, at all times, shall employ the standard ant to the
risks involved and shall install and maintain in use commonly accefpted Inethods and
devices for preventing failures and accidents which are lik cause age, injury, or
nuisance to the public or to Franchisee’s agents or emglo Fugnchisee, at its own
expense, shall repair, renew, change, and improve its Faties fr me to time as may
be necessary to accomplish this purpose. FranchiseQshall uSgguitable barricades, flags,
flaggers, lights, flares and other measures as reggj r the Safety of all members of the
general public and to prevent injury or dama erson, vehicle or property by
reason of such Work in or affecting su u ights-of-Way or property. All
excavations made by Franchisee in the Puljjc -8f-Way shall be properly safeguarded

for the prevention of accidents.

7.7.8 Verificagion
prior written notice, in no

ent/Depth. Upon the reasonable request and
situations at least thirty (30) days’ notice by the
City and in order to facilitateNeN@Caton, alignment and design of Public Improvements
(defined below), the Franchisee es to locate, and if reasonably determined necessary
by the City, to excguate aghl exPose portions of its Facilities for inspection so that the
location of sarpé W\ be taken into account in the Public Improvement design;
PROVIDED t#at, ee shall not be required to excavate and expose its Facilities
ccord drawings and maps of its Facilities submitted pursuant to
nchise are reasonably determined by the City to be inadequate for

unless the Rranchgsee’ s
Section 7° thi
purpo " graph.

Facility Relocation at Request of the City.

7.8.1 Public Improvement. The City may require Franchisee to alter,
adjust, relocate, or protect in place its Facilities within the Public Rights-of-Way when
reasonably necessary for construction, alteration, repair, or improvement of any portion
of the Public Rights-of-Way for purposes of public welfare, health, or safety (“Public
Improvements™”). Such Public Improvements include, by way of example but not
limitation, Public Rights-of-Way construction; Public Rights-of-Way repair (including
resurfacing or widening); change of Public Rights-of-Way grade; construction,
installation or repair of sewers, drains, water pipes, power lines, signal lines,
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communication lines, or any other type of government-owned communications, utility or
public transportation systems, public work, public facility, or improvement of any
government-owned utility; Public Rights-of-Way vacation, and the Construction of any
public improvement or structure by any governmental agency acting in a governmental
capacity for the public benefit.

7.8.2 Alternatives. If the City requires Franchisee to relocate its
Facilities, the City shall make a reasonable effort to provide Franchisee with an alternate
location within the Public Right-of-Way. The Franchisee may, after receipt of written

notice requesting a relocation of its Facilities, propose design alternativ t would
mitigate or lessen the impact upon Franchisee’s Facilities. The City sha a full
and fair evaluation of such proposed design alternatives that, in the r¢ judigment
of the City, would not impair, interfere with, or materially alter th 0se or
functioning of the Public Improvement and would not increase ated public

costs of the Public Improvement. If so requested by the City, Frandgisgc shall submit
additional information to assist the City in making such ev. ion. InWle event that the
City reasonably determines that it does not have avail cog within the existing
Public Improvement budget to fully and fairly evaluat chighe’ S proposal, the City
shall not be obligated to further consider such prop®sal unl8¢gand until the Franchisee
funds the additional costs to the City to completgsis uatiofl.

7.8.3 Notice. The City s n ranchisee in writing as soon as
practicable of the need for relocation an the date by which relocation shall
be completed. Except in case of such notice shall be no less than one
hundred and eighty (180) days. I he date that relocation must be completed,
City shall consult with Franchigee ider the extent of Facilities to be relocated, the
service requirements, and the ¢ on sequence for the relocation, within the overall
project construction seque onstraints, to safely complete the relocation.
Franchisee shall complete the ation by the date specified, unless the City, or a
reviewing court, esjgblishegh 1at®f date for completion, after a showing by the Franchisee
that the relocatjg Mot be completed by the date specified using best efforts and
meeting safet b requirements.

8. oordination of Work. Franchisee acknowledges and understands
that a | b RFranchisee in performing the Work to alter, adjust, relocate, or protect
inglace lities within the Public Rights-of-Way may delay, hinder, or interfere
wit k performed by the City and its contractors and subcontractors in furtherance
of condguction, alteration, repair, or improvement of the Public Improvement, and result
in damage to the City and/or its contractors, including but not limited to, delay and
disruption claims. Franchisee shall cooperate with the City and its contractors and
subcontractors to coordinate such Franchisee Work to accommodate the Public
Improvement project and project schedules to avoid delay, hindrance, or disruption of
such project.
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7.8.5 Assignment of Rights. In addition to any other rights of assignment
the City may have, the City may from time to time assign or transfer to its contractors or
subcontractors its rights under Section 7.10 of this Franchise.

7.8.6 Reimbursement for Costs. Notwithstanding the cost allocation
provisions set forth in this Franchise, Franchisee does not waive its right(s) to and shall
be entitled to seek reimbursement of its relocation costs as may be otherwise specifically
set forth and authorized by Law, including in statute. Further, if the City reimburses or
pays the relocation costs of a similarly situated franchisee for a given Public
Improvement project, the City shall reimburse or pay Franchisee’s relocatio ts on the
same basis

79 Movement of Facilities for Others.

7.9.1 Private Benefit. If any alteration, adjus , temporary
relocation, or protection in place of the Telecommunicatio stem is\€quired solely to
accommodate the Construction of facilities or equipmegt e @ot part of a Public
Improvement project, Franchisee shall, after at least one ed ei 180) days advance
written notice, take action to effect the necessary cRanges ested by the responsible
for the Franchisee’s time,

adjustment, relocation or protection in place (hgeaSguaBby necessary to accommodate such

Nty aRd (d) such alteration, adjustment, or
relocation is not requested for the pIPy ROWR{aining a competitive advantage over the
Franchisee.

ent of Facilities During Emergencies.

»10.1 Immediate Threat. In the event of an unforeseen event, condition
or nce that creates an immediate threat to the public safety, health, or welfare,
the Cit\shall have the right to require Franchisee to shut down, relocate, remove, replace,
modify, or temporarily disconnect Franchisee’s Facilities located in the Public Rights-of-
Way at the expense of the Franchisee without regard to the cause or causes of the immediate
threat.

7.10.2 Emergency. In the event of an Emergency, or where a Facility
creates or is contributing to an imminent danger to health, safety, or property, the City
retains the right and privilege to protect, support, temporarily disconnect, remove, or
relocate any or all parts of the Telecommunications System located within the Public
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Rights-of-Way, as the City may determine to be reasonably necessary, appropriate or
useful in response to any public health or safety Emergency and charge the Franchisee for
costs incurred.

7.10.3 Notice. During Emergencies the City shall endeavor to, as soon as
practicable, provide notice to Franchisee of such Emergency at a designated Emergency
response contact number, to allow Franchisee the opportunity to respond and rectify the
problem without disrupting Telecommunications Service. If after providing notice, there is
no immediate response, the City may protect, support, temporarily disconnect, remove, or
relocate any or all parts of the Telecommunications System located withigPye Public
Rights-of-Way in accordance with this Section 7.10.

7.10.4 Limitation on Liability. The City shall not be 11{blNpr direct,
indirect, or any other such damages suffered by any person or R ally type as a

direct or indirect result of the City’s actions under this Section.

7.11  Record of Installations. \
7.11.1 Map/Record Drawing of T&ecommMyjications System. Upon
request by the City, Franchisee shall search provifie the City with the most
accurate and available maps and record dra' in¥g form and content reasonably

jcal location and configuration of
hts-of-Way and upon City property
Franchisee shall provide the City with
a 1pasonable period of time following receipt
awings and maps so provided, Franchisee
and to the extent the location of the
such Telecommunications System is shown in its

prescribed by the City reflecting the horizo
its Telecommunications System within t
in a format reasonably acceptable to
updated record drawings and ma i
of written request. As to any,su
does not warrant the accu
Telecommunications System¥
approximate location.

NMaps/Record Drawings of Improvements. After Construction

involving the
with accurage ¢ | record drawings and maps showing the horizontal and vertical
location nfi ion of all located or relocated Facilities within the Public Rights-
of-Wafn I hge rd-drawings and maps shall be provided at no cost to the City, and
shgf® in copies and digital copies in a format reasonably specified by the City.
As uch record drawings and maps so provided, Franchisee does not warrant the

accur: thereof and to the extent the location of the Telecommunications System is
shown, such Telecommunications System is shown in its approximate location.

7.12  Restoration of Public Rights-of-Way. Public and Private Property.

7.12.1 Restoration after Construction. Franchisee shall, after completion
of Construction of any part of its Telecommunications System, leave the Public Rights-
of-Way and other property disturbed thereby, in as good or better condition in all respects
as it was in before the commencement of such Construction. Franchisee agrees to
promptly complete restoration work to the reasonable satisfaction of the City and in
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conformance with City Standards, including by way of example and not limitation,
backfilling and restoration requirements as set forth in City Standards.

7.12.2 Notice. If Franchisee’s Work causes unplanned, unapproved, or
unanticipated disturbance of or alteration or damage to Public Rights-of-Way or other public
or private property, the Franchisee shall promptly notify the property owner within twenty-
four (24) hours.

7.12.3 Duty to Restore. If Franchisee’s Work causes unplanned,
unapproved, or unanticipated disturbance of or alteration or damage to Pub} Ri
Way or other public property, it shall promptly remove any obstructionspthere
restore such Public Rights-of-Way and public property to the reasonghle' s¥isfacon of
the City and in accordance with City Standards.

7.12.4 Temporary Restoration. If weather or other Y{onditions do not

allow the complete restoration required by this Section, chisee Wall temporarily
restore the affected Public Right-of~-Way or public pro 'see shall promptly
undertake and complete the required permanent restor weather or other
conditions no longer prevent such permanent restoratign.

7.12.5 Survey Monuments. Al uments which are disturbed or
displaced by any Work shall be reference d, as per WAC 332-120, as the
same now exists or may hereafter be 11 pertinent federal, state and local
standards and specifications.

7.12.6 Approv
observation and final apprgva
property following any restodgti
testing and monitoring of restora¥

ngineer, or designee, shall be responsible for
ondition of the Public Rights-of-Way and City
aceivities therein. Franchisee is responsible for all
activities.

. Franchisee shall warrant any restoration work performed

by Franchisee ke Rights-of-Way or on other public property for two (2) years,

unless a 1 required by applicable City Standards. If restoration is not
satisfacto performed by the Franchisee, the City may, after prior notice to the
Franc ut notice where the disturbance or damage may create an imminent risk
togubli r safety, cause the repairs to be made and recover the reasonable cost of

tho pAys from the Franchisee. Franchisee shall pay the City for such costs in
accorddyce with Section 5.6.9.

7.12.8 Restoration of Private Property. When Franchisee does any Work
in the Public Rights-of-Way that affects, disturbs, alters, or damages any adjacent private
property, it shall, at its own expense, be responsible for restoring such private property to
the reasonable satisfaction of the private property owner.

7.13  Approvals. Nothing in this Franchise shall be deemed to impose any duty
or obligation upon the City to determine the adequacy or sufficiency of Franchisee’s
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Design Documents or to ascertain whether Franchisee’s proposed or actual Construction
is adequate or sufficient or in conformance with the Design Documents reviewed and
approved by the City. No approval given, inspection made, review or supervision
performed by the City pursuant to or under authority of this Franchise shall constitute or
be construed as a representation or warranty express or implied by the City that such item
reviewed, approved, inspected, or supervised, complies with applicable Laws or this
Franchise or meets any particular Standard, code or requirement, or is in conformance
with the approved Design Documents, and no liability shall attach with respect thereto.
City approvals and inspections as provided herein, are for the sole purpose of protecting
the City’s rights as the owner and/or manager of the Public Rights-of-Way
constitute any representation or warranty, express or implied, as to the

entity. The City is under no obligation or duty to supervise the desigh,
operation of the Telecommunications System.

notice to the City, which notice shall include
abandon, the specific location in the Public
condition of such Facilities. However, i termines within 180 days of the
receipt of notice of abandonment fronRyth: isee, that the safety, appearance,
functioning, or use of the Public Ri of- and other facilities in the Public Rights-
of-Way, including without limitggohuNitigs and related facilities, will be adversely
affected, the operator must reggo andoned Facilities by a date specified by the
City and restore the Public Rig y 1n accordance with City Standards. Franchisee
shall be and remain responsi etuity for any Facilities abandoned in the Public
Rights-of-Way.

ay of such Facilities, and the

ARTICLE 8.

Titles to articles and sections of this Franchise are not a part of
have no effect upon the construction or interpretation of any part

this Franc nd "
hereof

Entlre Agreement. This Franchise contains all covenants and agreements
betwe he City and the Franchisee relating in any manner to the Franchise, use, and
occupancy of the Public Rights-of-Way and other matters set forth in this Franchise. No
prior agreements or understanding pertaining to the same, written or oral, shall be valid or
of any force or effect and the covenants and agreement of this Franchise shall not be
altered, modified, or added to except in writing signed by the City and Franchisee and
approved by the City in the same manner as the original Franchise was approved.
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8.3  Incorporation of Exhibits. All exhibits annexed hereto at the time of
execution of this Franchise or in the future as contemplated herein, are hereby
incorporated by reference as though fully set forth herein.

8.4  Calculation of Time. Except where a period of time refers to “business
days,” all periods of time referred to herein shall include Saturdays, Sundays, and legal
holidays in the State of Washington, except that if the last day of any period falls on any
Saturday, Sunday, or legal holiday in the State of Washington, the period shall be
extended to include the next day which is not a Saturday, Sunday, or legal holjday in the
State of Washington; provided that, the Effective Date shall be determined vided at
Section 4.3 of this Franchise.

8.5 Time Limits Strictly Construed. Whenever this Franc 8 a time
for any act to be performed by Franchisee, such time shall be dee N offithe essence,

and any failure of Franchisee to perform within the allotted time mady be considered a
Default of this Franchise.

8.6  No Joint Venture. It is not intended by Wis Fr: c&e to, and nothing
contained in this Franchise shall, create any partnersgip, joi nture, or principal-agent
relationship or other arrangement between Frga and the City. Neither Party is
authorized to, nor shall either Party act toward § s or the public in any manner

Nith W er. The Parties intend that the
rights, obligations, and covenants in this gngRd the collateral instruments shall be
exclusively enforceable by the Cityaa &
term or provision of this Franchigg 1%

dall to be, or shall be, for the benefit of any
Person not a Party hereto, ang,no erson shall have any right or cause of action
hereunder, except as may Re provided herein. Further, the Franchisee is not
granted any express or implr t®r authority to assume or create any obligation or
responsibility on behalf of or in ame of the City. Nothing in this Section 8.6 shall be
construed to prevggh an agignffient as provided for at Sections 2.8 or 7.8.5 of this
Franchise.

8.7 rovaWAuthority. Except as may be otherwise provided by Law or
herein, an \% r authorization required to be given by the City, shall be given by
the Puld irector (or its successor), or by the Public Works Director’s designee.

Binding Effect upon Successors and Assigns. All of the provisions,
conditgs, and requirements contained in this Franchise shall further be binding upon the
heirs, successors, executors, administrators, receivers, trustees, legal representatives,
transferees and assigns of the Franchisee; and all privileges, as well as all obligations and

liabilities of the Franchisee shall inure to its heirs, successors, and assigns equally as if
they were specifically mentioned wherever the Franchisee is named herein.

8.9  Waiver. No failure by either Party to insist upon the performance of any
of the terms of this Franchise or to exercise any right or remedy consequent upon a
Default thereof, shall constitute a waiver of any such Default or of any of the terms of
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this Franchise. None of the terms of this Franchise to be kept, observed or performed by
either Party, and no Default thereof, shall be waived, altered or modified except by a
written instrument executed by the injured Party. No waiver of any Default shall affect
or alter this Franchise, but each of the terms of this Franchise shall continue in full force
and effect with respect to any other then existing or subsequent Default thereof. No
waiver of any default of the defaulting Party hereunder shall be implied from any
omission by the injured Party to take any action on account of such default if such default
persists or is repeated, and no express waiver shall affect any default other than the
default specified in the express waiver and then only for the time and to the extent therein
stated. One or more waivers by the injured Party shall not be construed as iver of a
subsequent Default of the same covenant, term or conditions.

8.10  Severability. If any word, article, section, subsection
condition, clause, sentence set forth herein, or its application to an
(collectively referred to as “Term™), shall be held to be illegal, invalid,

woh, M vision,
ircumstance
onstitutional

for any reason by any court or agency of competent juri ion, su erm declared
illegal, invalid or unconstitutional shall be severable gnd mﬁling Terms of the
Franchise shall remain in full force and effect unless t so ypuld be inequitable or

would result in a material change in the rights and ob¥gationSgpthe Parties hereunder.

8.11 Signs. No signs or advertising be Wermitted in the Franchise Area
except as may be required by Law or as ma’ roguiteel by the City for the protection of
the public health, safety and welfare, to th&gxt authority to do so.

ed. Throughout the term of this Franchise,
employment and nondiscrimination provisions

8.12  Discriminatory Pr:
Franchisee shall fully comply jth
of applicable Law.

8.13 Notice. Any not quired or permitted to be given hereunder shall be in
writing, unless othgmwise egresSy permitted or required, and shall be deemed effective
either, (i) upon hd SNyery to the person then holding the office shown on the attention
, or, if such office is vacant or no longer exists, to a person

holding a gompableifice, or (ii) or when delivered by a nationally recognized
U

service, to the Party and at the address specified below, or (ii) on
clftlay following its deposit with the United States Postal Service, first
clggs an Wtd or registered mail, return receipt requested, postage prepaid, properly

sea nd\gddressed as follows:
Franchisee’s address: Astound Broadband, LLC
401 Parkplace Center
Suite 500

Kirkland, WA 98033
Attn: Steve Weed, CEO, and Byron Springer, EVP

The City’s Address: City of Black Diamond
24301 Roberts Drive
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Black Diamond, WA 98010
Attention: City Administrator

The City and Franchisee may designate such other address from time to time by giving
written notice to the other, but notice cannot be required to more than two addresses,
except by mutual agreement.

8.14 Survival of Terms. Upon the expiration, termination, revocation or
forfeiture of the Franchise, the Franchisee shall no longer have the right to gccupy the
Franchise Area for the purpose of providing services authorized herein.

Franchisee’s obligations under this Franchise to the City shall survive ghe exWi
termination, revocation or forfeiture of these rights according to its t SO
{0 1

the Franchisee’s Telecommunications System or any part thereof shall hole or
in part in the Public Rights-of-Way, or until such time as t e transfers
ownership of all Facilities in the Franchise Area to the City or a third- , or until such
time as the Franchisee abandons said Facilities in place, S provi herein. Said
obligations include, by way of illustration and not limitgtio clﬁ)ee’s obligations to
indemnify, defend, and protect the City, to provide in ce, tdiredcate its Facilities,
and to reimburse the City for its costs to perform Erafghisee’ rk.

8.15 Force Majeure. In the event iseyjs prevented or delayed in the

ircwmstances beyond its control or by
ot limited to, acts of God, acts of
isasters, floods, tornadoes, earthquakes,
and unforeseen labor conditions not
anchisee shall not be deemed in Default of

performance of any of its obligations herein
reason of a force majeure occurrence, S
terrorism, war, riots, civil disturbange
severe weather conditions, em
attributable to Franchisee’s engplo
provisions of this Franchise

If Franchisee believes tha umstances beyond its control or by reason of a force
majeure occurrencgghave pgven®d or delayed its compliance with the provisions of this
&ce Sigll provide documentation as reasonably required by the City to

&’s claim. Franchisee shall have a reasonable time, under the
the affected obligation under this Franchise or to procure a

Franchise without unduly endangering the health, safety, and integrity of the Franchisee’s
employees or property, or the health, safety, and integrity of the public, Public Rights-of-
Way, public property, or private property.

8.16 Attorneys’ Fees. In the event of a suit, action, arbitration, or other
proceeding of any nature whatsoever, whether in contract or in tort or both, is instituted
to enforce any word, article, section, subsection, paragraph, provision, condition, clause or
sentence of this Franchise or its application to any person or circumstance, the prevailing
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Party shall be entitled to recover from the losing Party its reasonable attorneys,
paralegals, accountants, and other experts fees and all other fees, costs, and expenses
actually incurred and reasonably necessary in connection therewith, as allowed by
Washington law and as determined by the judge or arbitrator at trial or arbitration, as the
case may be, or on any appeal or review, in addition to all other amounts provided by
Law. This provision shall cover costs and attorneys’ fees related to or with respect to
proceedings in Federal Bankruptcy Courts, including those related to issues unique to
bankruptcy law. This provision shall not apply to the extent that the suit, action,
arbitration or other proceeding is brought to interpret any term, condition, provisign, section,
article or clause of this Franchise.

8.17 Venue/Choice of Law. This Franchise shall be bW and
construed in accordance with, the laws of the State of Washington, tiogbrought
relative to enforcement of this Franchise, or seeking a declaratipn , duties or
obligations herein, shall be initiated in the Superior Court of the County}i ich the City

such Superior Court has no jurisdiction. Removal to fedgra s‘ll be to the Federal
Court of the Western District of Washington.

is located, and shall not be removed to a federal court, ew to ms over which

8.18 Publication. This ordinance, or a therCof, shall be published in the

official newspaper of the City, the expense of w, hall e borne by Franchisee, and shall
1004,

take effect and be in full force in accordance 3 herein.

ADOPTED BY THE CITY T A REGULAR MEETING THEREOF
ON THE DAY OF 3 D SIGNED IN AUTHENTICATION OF
ITS PASSAGE THIS DAY ,2017.

\ CITY OF BLACK DIAMOND
¢

% Carol Benson, Mayor
AITEST%SGQATED:

N

Brend®\artinez, City Clerk

Approved as to form:

David Linehan, City Attorney



Filed with the City Clerk:
Passed by the City Council:
Ordinance No.

Date of Publication:



EXHIBIT “A”
(Acceptance of Franchise)

Franchise issued pursuant to Ordinance No.

I, , am the )
and am the authorized representative to accept the above-referenced Franchise on behalf
of . In my capacity as

, and not individually, I certify that this Frgigchise and
all terms and conditions thereof are accepted by N without
qualification or reservation and that ondi§onally
guarantee(s) performance of all such terms and conditions. %

DATED this day of ,20 .

\
By
Its
a 1
STATE OF

CITY OF

or have satisfactory evidence that
e person who appeared before me, and said person

I certify that
acknowledged that said per?n si@ned this instrument, on oath stated that said person was

authorized to te¥ the instrument and acknowledged it (as the
corporation,) t hi and vglfuntary act of such corporatior’llinc?ividual for the uses
and purp % in the instrument.
\s day of ,
(Signature of Notary)
Print Name

Notary public in and for the state of
, residing at
My appointment expires
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EXHIBIT “B”

(Form of Transfer Agreement)

THIS TRANSFER AGREEMENT (“Agreement”) is made this __ day of
,20 __, by and between:

1. PARTIES.
1.1 City of Black Diamond, a legal subdivision of the state of @n
(“City™). \
1.2 (“Franchisee™). N
1.3 (“Transferee™).
RECITALS % \

WHEREAS the City has issued a i Francfiise (the “Franchise™) to
Franchisee, which was authorized on the f , 2016, pursuant
to Ordinance No. , and

with
m Franchisee its facilities and equipment located in the Public

, and

for full compliance with the Franchise, and will meet or exceed all applicable and lawful
federal, state, and local requirements, and

WHEREAS, relying on the representations made by the Transferee and
Franchisee, the City, onthe __ day of , 20, has, pursuant to Resolution
No. and the Franchise, approved the transfer upon the terms and conditions
as stated herein;
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NOW, THEREFORE, in consideration of the City’s approval of the transfer,
subject to the terms and conditions of this Agreement, THE PARTIES DO HEREBY
AGREE as follows:

2. TRANSFER. Transfer of the Franchise shall be effective upon the following
conditions precedent:

2.1 Receipt by the City of the fully executed acceptance of Franchise attached
hereto as Exhibit B-1 together with all required certificates of insurance, segurity fund

and performance bond;

2.2 Payment to the City of the Transfer fees; and

23 The date of closing of the sale/conveyance of theé{p enefited by
this Franchise and/or the Facilities located in the Franchise Area n a date as
mutually agreed to by the City, Franchisee and Tr ee as OWS:!

3. ACCEPTANCE OF FRANCHISE OBL Tm

3.1 The Franchisee and Transferec . cept, acknowledge, and agree

that neither the proposed transaction betwoiJLrgcMee and Transferee nor the City’s

Kfect the existing and continuing
commitments, duties, or obligation
and Transferee embodied in the FggncRg

e agree that neither the transfer nor the City’s
approval of this Agreemen resulting transfer shall in any respect relieve
in interest, of any obligation or liability arising from
to the transfer of the Franchise, whether known or

33 trarer is not intended and shall not be construed to authorize the
Franchise M position or exercise any right that could not have been exercised
prior t :

Notwithstanding anything to the contrary herein, Transferee shall not be
respon¥ple for any of Franchisee’s financial liabilities and obligations under the
Franchise or pursuant to the City code, rules, and regulations that accrued before the
Transfer of the Franchise, and Franchisee shall not be responsible for any financial

liabilities and obligations under the Franchise or pursuant to the City code, rules, and
regulations that accrue on or after the Transfer of the Franchise.

3.5  The City waives none of its rights with respect to the Franchisee’s or

Transferee’s compliance with the terms, conditions, requirements, and obligations set
forth in the Franchise. The City’s approval of this Agreement shall in no way be deemed
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a representation by the City that Franchisee is in compliance with all of Franchisee’s
obligations under the Franchise.

3.6  Franchisee and Transferee acknowledge and agree that the City’s approval
and acceptance of this Agreement and the resulting transfer is made in reliance upon the
representations, documents, and information provided by the Franchisee and Transferee
in connection with the request for Transfer.

4. MISCELLANEOUS PROVISIONS.

4.1 Conditions Precedent. The Agreement shall be effective a
the signatories once it has been signed by all signatories; provided tha
execution of the Agreement by all of the signatories, Transferee has pyovi¥ed
the following: (1) all fees required for this Transfer, (2) its accept@hc®oRghe¥ ranchise in
substantially the form of the document attached hereto as Exhibit B- ts insurance

certificate in conformance with the requirements of the chise; @ a performance
bond or cash deposit in conformance with the requiremeggs r‘chise.

4.2  Entire Agreement. The Agreement cogstitute entire agreement of the
Parties with respect to the matters addresse . N& statements, promises, or
inducements inconsistent with the Agreeme de any Party shall be valid or

binding, unless in writing and executed by &

4.3 Binding Acceptance ent shall bind and benefit the Parties
hereto and their respective hei igllies, administrators, executors, receivers,
trustees, successors, and assiggs, romises and obligations herein shall survive
the expiration date hereof. ed transfer of the Agreement is void without the
express written consent of thekgghgtores.

4.4 Seve

& In Me event that any provision of the Agreement shall, to
O§invalid, preempted, or unenforceable, the remainder hereof shall
s and continue to be effective.

Terms. Terms not defined in this Agreement shall have the same
the Franchise.

Governing Law. The Agreement shall be governed in all respects by the
laws oRghe state of Washington.

47  Notice. Pursuant to Section 8.13 of the Franchise, Notices to Transferee
shall be delivered to:

Transferee’s address: wk



And to: b

*¥%
* %k

*¥%

IN WITNESS WHEREOF the Parties hereto have executed this Agreement as of the
day and year first written above.

CITY: FRANCHISEE:
By: , City Administrator By:
Title:

RA,%Q) .

&
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TRANSFER EXHIBIT B-1

Acceptance of Franchise

Franchise issued pursuant to Ordinance No. and accepted ,
20 ; Transfer authorized pursuant to Resolution No. , effective ,
20 .

1, , am the ,
and am the authorized representative to accept the above-referenced Franchie\gn behalf
of . In my acit as

, and not individually, I certify tha and
all terms and conditions thereof are accepted by ithout

qualification or reservation and that nditionally
guarantee(s) performance of all such terms and conditions.

DATED this day of , \

Payer ID#

STATE OF

CITY OF

I certify gmthat ¢ 1 now or have satisfactory evidence that

is the person who appeared before me, and said person

acknowledged@nat s son signed this instrument, on oath stated that said person was

authorized §, to ¥ execWe the instrument and acknowledged it (as the
of , a

COrpOTANQU, he free and voluntary act of such corporation/individual for the uses

a tioned in the instrument.

ated this day of ,

(Signature of Notary)

43



Print Name
Notary public in and for the state of
, residing at

My appointment expires:




EXHIBIT “C”
(Description of Franchise Area)
The area within the jurisdictional boundaries of the City of Black Diamond,
Washington, and such additional areas as may be included in the jurisdictional

boundaries of the City of Black Diamond, Washington, during the term of this&hise.
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EXHIBIT “D”
(Insurance Requirements)

1. General Requirement. Franchisee shall have adequate insurance at all times
while Franchisee owns or operates Facilities in the Public Rights-of-Way, to protect the City
against claims for death or injuries to Persons or damages to property or equipment which in
any way relate to, arise from or are connected with the Work, the Facilities, or the activities
of Franchisee, its employees, agents, representatives, contractors, subcontractors and their
employees, within the Franchise Area.

2. Minimum Insurance Limits. The Franchisee shall maigigi folpwing
minimum insurance coverages and limits:
1

2.1 Commercial General Liability: insurance to co lity, bodily
injury, and property damage. The Commercial Generalgfigbility iN@rance shall be
written on an occurrence basis, and shall provide covera all costs, including
reasonable defense costs, and losses and damages resul from berSonal injury, bodily
injury and death, property damage, products liabilify and ¢ eted operations. Such
insurance shall include broad form and blanket ual cdverage, including coverage
for the Franchise as now or hereafter amen CoWgage must be written with the
following limits of liability:

$2,000,000 peg O¥gurr
$4,000,000 rdiate and
$1,000,3Q0 p completed operations aggregate.

o
2.2 Automobile Liability: shall include owned, hired, and non-owned

vehicles on an occurrence basis with coverage of at least $2,000,000 per occurrence.

4

Workers Compensation Insurance: shall be maintained during the
gomply with statutory limits for all employees, and in the case
any work ¢ sté{et, IN€ Franchisee shall require its contractors and subcontractors
similarly m orkers’ compensation insurance for all the employees. The
Franc so maintain, during the life of this policy, employer’s liability

ingfifanc its of $1,000,000 each occurrence.

life of this Frfchiss

2.4 Excess or Umbrella Liability: $5,000,000 each occurrence and
$5,000,000 policy limit.

3. Endorsements. Franchisee Commercial General Liability insurance policies
are to contain, or be endorsed to contain, the following:

3.1 The Franchisee’s insurance coverage shall be primary insurance with
respect to the City. Any insurance, self-insurance, or insurance pool coverage maintained
by the City shall be in excess of the Franchisee’s insurance and shall not contribute to it.



3.2 Franchisee, through policy endorsement, shall waive its rights of
subrogation against the City for all claims and suits.

33 That the coverage shall apply separately to each insured against
whom a claim is made or suit is brought, except with respect to the limits of the insurer’s
liability.

34  The Franchisee’s insurance shall name the City as an, additional
insured, to protect or insure as an additional insured, from and against Liabilitj i
of work performed in the Public Rights-of-Way under a grant of authority ofghe Ci

3.5 The Franchisee’s insurance shall include a_reQuirSg
“railroad exclusion” be deleted or may include, in the alternativ pddsement CG
24 17 or the equivalent.

edgyherein shall not be
eing rivdn to the City, with
cellation resulting from
or reduced in coverage,

3.6  The insurance coverages and li
canceled without thirty (30) days’ prior written notice
the exception that ten (10) days’ notice shall be reqfjred fo
non-payment of premium. If the insurancgey cele
Franchisee shall provide a replacement policy.

4. Acceptability of Insurers. ¥gac ce policy obtained pursuant to this
Franchise shall be issued by financiglBgso surers who may lawfully do business in
the State of Washington with a figgpc ngth rating at all times during coverage of no

less than an “A-" and in a fi
edition of “Best’s Rating Gyid

C category of no less than “VII”, in the latest
ed by A.M. Best Company. In the event that at
any time during coverage, th&jn oes not meet the foregoing standards, Franchisee
shall give prompt notice to the and shall seek coverage from an insurer that meets
the foregoing standgrds. Jghe CWy reserves the right to change the rating or the rating
% e changed risks or availability of other suitable and reliable

€

ion of Coverage. The Franchisee shall furnish the City with signed
ce and a copy of the amendatory endorsements, including, but not

by a PerSon authorized by that insurer to bind coverage on its behalf. The certificate for
each insurance policy must be on standard forms or on such forms as are consistent with
standard industry practices. The Franchisee hereby warrants that its insurance policies
satisfy the requirements of this Franchise.

6. Deductible. = Commercial General Liability Insurance policies and
coverage required herein may include a deductible; provided, however, that if Franchisee
elects to include any deductible, Franchisee shall itself directly cover, in lieu of
insurance, any and all City Liabilities that would otherwise in accordance with the
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provisions of this Franchise be covered by Franchisee insurance if Franchisee elected not
to include a deductible. Such direct coverage by Franchisee shall be in an amount equal
to the amount of Franchisee’s actual deductible.

7. No Limitation. Franchisee’s maintenance of insurance policies required by
this Franchise shall not be construed to excuse unfaithful performance by Franchisee or limit
the liability of Franchisee to the coverage provided in the insurance policies, or otherwise
limit the City’s recourse to any other remedy available at law or in equity.



EXHIBIT “E”
(Financial Security)

1. Performance Bond.

1.1 Franchisee shall provide to the City a faithful performance and
payment bond in the initial amount of $50,000 to ensure the full and faithful performance
of all of its responsibilities under this Franchise and applicable Laws, including, by way
of example and not limitation, its obligations to relocate and remove its jlities, to
restore the Public Rights-of-Way and other property when damaged
reimburse the City for its Direct Costs and keeping Franchisee’s insurggge

g, arhl conditions
[torney.

1.2 The performance bond shall be in a form wi
reasonably acceptable to the City and reviewed and approved by the Ci

1.3 The performance bond shall be wgth y @ith a rating no less
than “A- VII” in the latest edition of "Bests Rating N lished by A.M. Best

Company.

reRgiums or costs associated with
11 keep the same in full force and
intain the bond, then the City, in its
bstitute an equivalent cash deposit as

1.4 The Franchisee shall p
maintaining the performance and payment
effect at all times. If Franchisee fails to phgvt
sole discretion, may require Fran €
described below in lieu of the bo

1.5 Francgis tenance of the bond(s) shall not be construed to
excuse unfaithful performancq bW ra®chisee, or limit the liability of Franchisee to the
amount of the bond(s), or othe imit the City’s recourse to any other remedy available
at law or in equity.

.6 amount of the bond may, in the reasonable discretion of the
City, be adggste®Qy th8City to take into account (1) cumulative inflation, (2) increased
risk to th % experiences of the Parties regarding Franchisee compliance with
its obKxgtio er the Franchise, and (4) issuance of Site Specific Permits for
ingllat w Facilities. Prior to adjusting the amount of the bond, the City shall
prowg® refgonable notice to the Franchisee and an opportunity to provide comments, and

2. Cash Deposit/Irrevocable Letter of Credit in Lieu of Bond.

Franchisee may, at its election substitute an equivalent cash deposit with an
escrow agent approved by the City or an irrevocable letter of credit in form and content
reasonably approved by the City Attorney, instead of a performance and payment bond.
This cash deposit or irrevocable letter of credit shall ensure the full and faithful
performance of all of Franchisee’s responsibilities hereto under this Franchise and all
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applicable Laws. This includes but, is not limited to, its obligations to relocate or remove
its facilities, restore the Public Rights-of-Way and other property to their original
condition, reimbursing the City for its costs, and keeping Franchisee’s insurance in full
force.

In the event that the Franchisee fails to cure a Default as provided in Section 6 of
the Franchise, the City may, at its option, draw upon the cash deposit or letter of credit up
to the amount of the City’s costs incurred to cure Franchisee’s default. Upon the City’s
cure of Franchisee’s default, the City shall notify Franchisee in writing of such cure.

In the event that the City draws upon the cash deposit or lgiter o credit,
Franchisee shall thereupon replenish the cash deposit or letter of credijgio th&{ull Rpount
as specified herein or provide a replacement performance and paymen®Rboriy




EXHIBIT “F”

(Contractor/Subcontractor Insurance Requirements)

1. General Requirement. Prior to commencing and during the period of Work
performed within the Franchise Area, Franchisee contractors and subcontractors (hereafter

the “Contractors”) must have in place adequate insurance to protect the City Wlaims

for death or injuries to Persons or damages to property or equipment whic any way

relate to, arise from or are connected with this such Work.
2. Minimum Insurance Limits. The Contractors shall malowing

minimum insurance coverages and limits:

2.1 Commercial General Liability: insur to cova@liability, bodily
injury, and property damage. The Commercial Genggal 'it)\insurance shall be
written on an occurrence basis, , and shall provide rage Jor eny and all costs,

including reasonable defense costs, and losses damagdlgpresulting from personal
injury, bodily injury and death, property d roducts liability and completed
operations. Coverage must be written with the ingRYmits of liability:

$1,000,000ggo leted operations aggregate.

@.
2.2 Automobile Liability: shall include owned, hired, and non-owned

vehicles on an occurrence basis with coverage of at least $1,000,000 per occurrence.

$1,000,000 per occlge
$2,000,000 gegeNy ag te and
0

A\
Wor@rs}mpensation Insurance: shall be maintained during the
omply with statutory limits for all employees.

2.3
period of such W8

3.
contain, oRQe to contain, the following:

1 The Contractor’s insurance coverage shall be primary insurance with
res o %e City. Any insurance, self-insurance, or insurance pool coverage maintained
by the §ty shall be in excess of the Contractor’s insurance and shall not contribute to it.

3.2 Contractor, through policy endorsement, shall waive its rights of
subrogation against the City for all claims and suits.

33 That the coverage shall apply separately to each insured against

whom a claim is made or suit is brought, except with respect to the limits of the insurer’s
liability.
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34  The Contractor’s insurance shall name the City as an additional
insured, to protect or insure as an additional insured, from and against Liabilities arising out
of Work performed in the Public Rights-of-Way under a grant of authority of the City.

3.5  The Contractor’s insurance shall include a requirement that the
“railroad exclusion” be deleted or may include, in the alternative, ISO endorsement CG
24 17 or equivalent.

3.6  The insurance coverages and limits provided herein shall not be
canceled without thirty (30) days written notice first being given to the (g
exception that ten (10) days’ notice shall be required for cancellation res
payment of premium. If the insurance is canceled or reduced in ¢
shall provide a replacement policy.

4. Acceptability of Insurers. Each insurance policy requifed htrein shall be
issued by financially sound insurers who may lawfully busines¥in the State of
Washington with a financial strength rating at all times dgri rage of no less than an
“A-"and in a financial size category of no less than “VIK g the BteX edition of “Best’s
Rating Guide” published by A.M. Best Company. the € that at any time during
coverage, the insurer does not meet the foregoi ds, Contractor shall give prompt

urer that meets the foregoing
ing or the rating guide depending
and reliable rating guides.

standards. The City reserves the right to ¢
upon the changed risks or availability of

[¢]

ranchisee shall furnish the City with
and a copy of the amendatory endorsements,

5. Verification of C
Contractors’ signed certificate
including, but not necessarily li
Automobile Liability, and Co eneral Liability policies of the Contractors. The
certificate for each insurance po to be signed by a Person authorized by that insurer to
bind coverage on ifgghehalfg@The®ertificate for each insurance policy must be on standard
forms or on suc are consistent with standard industry practices.

6. imMation. Contractor’s maintenance of insurance policies required
herein sh be Wistrued to excuse unfaithful performance by Franchisee or limit the
liabili ffee or contractor to the coverage provided in the insurance policies, or

e City’s recourse to any other remedy available at law or in equity.
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